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GENERAL INSTRUCTIONS FOR CONTESTING TENTATIVE RULINGS IN DEPT. 12 

 
NOTE PROCEDURE CAREFULLY 

 
The tentative ruling will become the Court’s ruling unless by 4:00 p.m. of the court day preceding 
the hearing, counsel or self-represented parties call the department rendering the decision to 
request argument and to specify the issues to be argued. Calling counsel or self-represented 
parties requesting argument must advise all other affected counsel and self-represented parties by 
no later than 4:00 p.m. of his or her decision to appear and of the issues to be argued. Failure to 
timely advise the Court and counsel or self-represented parties will preclude any party from 
arguing the matter. (Local Rule 3.43(2).) 
 
Note: In order to minimize the risk of miscommunication, Dept. 12 prefers and encourages fax or 
email notification to the department of the request to argue and specification of issues to be 
argued – with a STRONG PREFERENCE FOR EMAIL NOTIFICATION.  Dept. 12’s Fax Number 
is: (925) 608-2693.  Dept. 12’s email address is: dept12@contracosta.courts.ca.gov.  Warning: 
this email address is not be used for any communication with the department except as expressly 
and specifically authorized by the court.  Any emails received in contravention of this order will be 
disregarded by the court and may subject the offending party to sanctions. 
 

Submission of Orders After Hearing in Department 12 Cases 
 
The prevailing party must prepare an order after hearing in accordance with CRC 3.1312. If the 
tentative ruling becomes the Court’s ruling, a copy of the Court’s tentative ruling must be 
attached to the proposed order when submitted to the Court for issuance of the order. 
 

 1.  TIME:  9:00   CASE#: MSC16-00519 
CASE NAME: GUERRA VS. BMW 
HEARING ON MOTION FOR SUMMARY JUDGMENT OR SUMMARY ADJUDICATION 
FILED BY BMW OF NORTH AMERICA, LLC 
* TENTATIVE RULING: * 
 
Defendant BMW of North America, LLC moves for summary judgment or adjudication.  

The motion is denied.  

BMW argues that Plaintiff’s claims are barred by res judicata because there was a settlement of 

a class action in the federal district court for the District of New Jersey.  “‘Res judicata’ describes 

the preclusive effect of a final judgment on the merits.  Res judicata, or claim preclusion, 

prevents relitigation of the same cause of action in a second suit between the same parties or 

parties in privity with them.  Collateral estoppel, or issue preclusion, ‘precludes relitigation of 

issues argued and decided in prior proceedings.”  (Johnson v. GlaxoSmithKline, Inc. (2008) 166 

Cal.App.4th 1497, 1507.) 

BMW’s evidence shows that there was a class action filed in New Jersey District Court, Bang v. 

BMW of North America, case no. 2:13-cv-3417. (BMW RJN 2.)  The class action covered claims 

related to 2009 to 2014 BMWs with N63 engines.  (BMW RJN 3 ¶3.)  There was a settlement of 
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that class action and plaintiff did not opt out of the settlement.  (BMW RJN 4; RJN 5 ¶16.)  

Plaintiff’s claims in this case relate to a 2011 BMW with an N63 engine.  (Comp. ¶6.) 

There are two independently fatal flaws in defendant’s motion, however.  First, the subject-

matter scope of the class settlement is narrower than the claims plaintiff is asserting in this suit.  

Thus, even if the class settlement operated to bar that part of plaintiff’s claims governed by the 

settlement, it would not bar the rest of plaintiff’s claims.  And second, defendant has not shown 

that it gave proper notice of the class action or settlement to plaintiff, because BMW and its 

claims administrator were sloppy about updating addresses. 

BMW has not shown that all of plaintiff’s claims in this case are covered by the claims in the 

Bang case.  The Bang settlement was limited to claims related to excessive oil consumption and 

battery discharge.  (Ex. D at p.13 and p.26.)  Here, plaintiff’s claim included claims related to 

excess oil consumption.  (Plaintiff’s deposition ex. B.)  However, BMW has not shown that 

Plaintiff’s claims in this case were limited solely to excessive oil consumption and battery 

discharge.  In addition, service records provided both show a number of other issues related to 

this BMW, including squeaking brakes and coolant issues.  (See Gamboa decl. ex. C and 

Sjolander decl. ex. B.)  Therefore, BMW has not shown that plaintiff’s claims in this case are all 

covered by the settlement in the Bang case.  BMW cannot show that the two cases involve the 

same claims and cannot show that res judicata applies here. 

If BMW can establish that the class settlement is properly binding on plaintiff (itself problematic 

because of the notice issue), that might indeed operate to bar that portion of plaintiff’s claims 

that do relate to oil consumption and battery discharge.  That, however, would be a motion in 

limine, not a summary judgment or adjudication motion.  Summary judgment cannot be granted 

unless it would dispose of plaintiff’s entire case.  Nor can summary adjudication be granted 

unless it disposes of one or more entire causes of action.  None of plaintiff’s three pleaded 

causes of action purports to be limited to those two particular problems with the vehicle. 

BMW’s reply addresses this problem by blithely asserting that all the other problems plaintiff 

asserts are really too minor to give rise to the causes of action he asserts.  There was no 

argument along those lines in its moving papers, however, and BMW makes no serious effort to 

establish the truth of that assertion now.  On its face it would appear to present a triable fact 

issue at best. 

In addition, there are triable issues of material fact here as to whether plaintiff was given notice 

of the settlement as required in the Bang case.  A federal class action settlement does not 

necessarily have to give actual notice to the class members to be binding.  (Fed.R.Civ.P. 

23(c)(2)(B), (e)(1)(B).)  Rather, the notice must be reasonably calculated to reach the absent 

class members.  (Reppert v. Marvin Lumber & Cedar Co. (1st Cir. 2004) 359 F.3d 53, 56.)  

Here, however, the question is not whether the approved notice was reasonably calculated to 

reach class members.  Instead, the question is whether the parties in Bang followed the 

approved method for giving notice to class members.  
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BMW’s evidence shows that as part of the settlement process in Bang, the claims administrator 

sent the Notice of Settlement to plaintiff at Hillbrook Place in Dublin in July 2018.  (Steinhart 

decl. ¶3.)  The notice sent to Plaintiff was not returned as undeliverable.  (Steinhart decl. ¶4.)  

The claims administrator told the court in Bang that it received mailing addresses for class 

members in July 2018 and updated those addresses through the National Change of Address 

database before sending out the Settlement Notices.  (BMW RJN 5, Livingston Decl. ¶¶6-11.)  

Plaintiff’s evidence shows that he moved from Hillbrook Place in Dublin to El Molino Drive in 

Clayton in February 2017.  (Guerra decl. ¶2.)  Plaintiff updated his address with the U.S. Postal 

Service in March 2017.  (Guerra decl. ¶2 and ex. A.)  Plaintiff also updated his address with 

BMW in October 2017.  (Guerra decl. ¶3 and ex. B.)  Plaintiff also updated his address with the 

BMW dealership in Concord in February 2018.  (Guerra decl. ¶4 and ex. C.)  Plaintiff’s evidence 

thus shows that BMW was informed in at least two ways that plaintiff’s address had changed, 

long before the Settlement Notices were sent out.  Yet BMW apparently failed to update its 

database with the new addresses or failed to provide the new address to the claims 

administrator.  In addition, there is a triable issue as to whether the claims administrator properly 

ran plaintiff’s address through the National Change of Address database.  Thus, as to plaintiff 

there is a triable issue as to whether he was given the notice required by the Bang Settlement.  

Since the Court cannot find that plaintiff was given the required notice, the Court cannot find that 

plaintiff is bound by the Bang Settlement.  

The Court notes that this issue could have been avoided if BMW’s attorneys had simply 

informed plaintiff or his attorneys of the pending class action prior to final approval of the 

settlement.  In such an event, plaintiff might have accepted the settlement, or he might have 

opted out since he already had a case of his own pending.  Either way, there would be no 

ambiguity now as to whether and how far the settlement did or didn’t preclude the lawsuit. 

BMW also points out that the final approval order in Bang gave the judge continuing jurisdiction 

over matters related to the settlement.  (BMW RJN 4 ¶10.)  The federal court’s continuing 

jurisdiction in Bang, however, was limited to Settlement Class Members, which excluded 

individuals that had opted out of the settlement.  (BMW RJN 4 ¶2.)  Since there is a triable issue 

as to whether plaintiff was given notice of the Settlement, there is also a triable issue as to 

whether he was bound as a class member and whether the final approval order in Bang applies 

to Plaintiff.  Nothing in this Court’s ruling prevents or orders the parties to present this issue to 

the New Jersey District Court.  

The parties’ requests for judicial notice are granted. 
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 2.  TIME:  9:00   CASE#: MSC17-00192 
CASE NAME: KOSKIE VS. CONSTANCE 
HEARING ON MOTION TO BE RELIEVED FROM DEEMED ADMISSIONS 
FILED BY CONSTANCE FINLEY 
* TENTATIVE RULING: * 
 
Defendant Finley’s motion to be relieved of admissions is denied. 
 
The Court’s order deeming matters admitted is several months old, and was based on Finley’s 
well-established record at that time of simply ignoring this litigation.  Finley now acknowledges 
having properly received the original requests for admissions, but says they were overlooked 
because of frankly careless handling of documents by her staff.  But what her motion does not 
account for is her receipt of a number of other pertinent documents, notably plaintiff’s motion to 
deem matters admitted, with the RFAs attached thereto (to which Finley made no opposition), 
and the Order After Hearing deeming matters admitted after the motion was granted. 
 
Nor does Finley offer any explanation of her delay in seeking this relief.  If she was genuinely 
unaware of the requests for admissions, she should have responded to plaintiff’s discovery 
motion by promptly serving responses.  And again, if she was surprised at the order deeming 
matters admitted, she should have come promptly to court last October or so to seek relief.  
This motion, however, was not filed until late November. 
 
There is some prejudice to plaintiff resulting from this delay.  It is not “prejudice”, for purposes of 
this motion, that if the motion were granted plaintiff might find himself obligated to prove matters 
that now stand admitted.  But in the meantime, he has filed a substantial summary judgment 
motion predicated in significant part on the matters deemed admitted – something he 
presumably would not have done if there had been a more timely motion for relief. 
 
And further, in denying this motion the Court has in mind the studied course of Finley’s 
dismissive attitude toward this litigation.  She initially responded by filing a frivolous motion to 
compel arbitration, and pursued a meritless appeal from denial of that motion.  Since then, and 
until last November or so, she has simply dropped out, falling out of contact with her attorney, 
failing to appear for court hearings, and generally ignoring the suit.  She is not entitled now to 
require plaintiff to pretend none of that occurred. 
 

  

 3.  TIME:  9:00   CASE#: MSC17-00192 
CASE NAME: KOSKIE VS. CONSTANCE 
HEARING ON MOTION FOR SUMMARY JUDGMENT OR SUMMARY ADJUDICATION 
FILED BY STEVE KOSKIE 
* TENTATIVE RULING: * 
 
Plaintiff Steve Koskie moves for summary judgment against defendants Constance 
Therapeutics, Inc. (“CT”) and Constance Finley, arguing he is entitled to judgment “on all claims 
and causes of action presently before the Court.”  Judging by the Complaint and plaintiff’s 
moving papers, these are the First, Second, Third, and Sixth Causes of Action.  (The Fourth, 
Fifth, and Seventh Causes of Action were asserted by another plaintiff, Sheila Hoyt, who 
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previously dismissed her claims on September 8, 2017.)  His summary judgment motion also 
includes all claims asserted against Koskie in the cross-complaint. 
 
Alternatively, Koskie moves for summary adjudication as to his First Cause of Action, for Breach 
of Contract.  Notably, however, he does not move for summary adjudication as to any of his 
other causes of action, nor as to any of the claims in the cross-complaint.  That means that if he 
loses summary judgment as to any one cause of action, his summary judgment as a whole must 
fail, and thus he cannot get a summary ruling of any kind on any of the other claims 
encompassed in his summary judgment motion besides the contract claim. 
 
Neither defendant has filed an Opposition.  Nevertheless, the court has an obligation to review 
whether plaintiff has met his initial burden.  (See Teselle v. McLoughlin (2009) 173 Cal.App.4th 
156, 170-171; Johnson v. Superior Court (2006) 143 Cal.App.4th 297, 305.) 
 
For the reasons stated below, the court denies summary judgment, but grants summary 
adjudication in favor of Koskie and against CT and Finley on the First Cause of Action. 
 
Background 
 
CT is a company that provides medical cannabis products.  Constance Finley is the founder, 
sole owner, and Chief Executive Officer of CT.  (Undisputed Material Fact (UMF) No. 1.)   
 
In July 2015, Koskie began providing various consulting services to CT and Finley through his 
consulting business, SPK Ventures.  (UMF No. 2.)  Finley later offered Koskie a full-time 
position as Chief Operating Officer of CT.  (UMF No. 4.)  Koskie accepted this position under 
an oral agreement.  The agreement provided that he would be paid a commission of 8% of all 
investment capital he was able to raise for CT, a salary of $25,000/month ($300,000/year), 
and a severance of 18 months’ pay if his employment was terminated without just cause.  
(UMF No. 5.) 
 
By September 2016, Koskie had raised $2 million.  (UMF No. 6.)  However, on October 10, 
2016, CT terminated his employment without just cause.  (UMF Nos. 7, 11-13.)  Koskie was not 
paid his commission of $160,000 (8% of $2 million) or his severance of $450,000.  He therefore 
filed suit, alleging the following causes of action against CT and Finley:  (1) Breach of Contract; 
(2) Unjust Enrichment; (3) Quantum Meruit; and (6) Fraud.   
 
CT filed a cross-complaint against Koskie and SPK Ventures for Misappropriation of Trade 
Secrets, Breach of Fiduciary Duty, Deceit, and various other torts. 
 
Koskie served requests for admissions on both CT and Finley.  (Exs. 1 and 2 to Flynn Decl.)  
Defendants failed to respond.  On September 27, 2019 the court entered an order deeming the 
admissions admitted.  (Ex. 3 to Flynn Decl., Court’s Order filed 10/2/19.)  The requests for 
admissions included the following: 
 

“1.  Admit that each allegation in the complaint is true. 
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“4.  Admit that you had an oral contract with plaintiff Steve Koskie, that was separate and 
distinct from the ... agreement [with SPK].” 

 
The term “you” in request for admission no. 4 is defined in the requests to Finley as 
defendant Constance Finley and in the requests to CT as CT “and other d/b/a’s, ... and 
includes present and former directors ... agents, other representatives and all other Persons 
acting under their control ....” 
 
None of the requests for admissions asks for any admissions specifically about the fraud cause 
of action.  At best, that cause of action is covered by the request to “admit that each allegation 
in the complaint is true.” 
 
Defendant Finley is simultaneously moving for relief from her deemed admissions.  That motion, 
however, is being denied (Line 2).  Thus, these admissions stand. 
 
Analysis 
 
Koskie has met his initial burden on all elements of his First Cause of Action as to both CT and 
Finley.  (See Exs. 1 and 2 to Flynn Decl., RFA Nos. 1, 4, 5, 6, (1), 6 (2), 7, 8, 9, 10, 11, and 12; 
Koskie Decl., ¶ 5, 6, 7, 8, 9, 10, 11, 12 and 13.)  He is entitled to summary adjudication as to 
that cause of action, and has established he is entitled to damages of $610,000 plus interest at 
the rate of 10 percent per annum from October 10, 2016.  
 
Koskie has not met his initial burden as to the Sixth Cause of Action, for Fraud.  First, that cause 
of action requests “substantial punitive damages”.  A plaintiff moving for summary adjudication 
must prove not just liability but the specific amount of his damages.  (See Pajaro Valley Water 
Management Agency v. McGrath (2005) 128 Cal.App.4th 1093, 1106.)  An admission that each 
allegation of the complaint is true fails to establish the amount of the punitive damages.   
 
Second, Koskie’s allegations of reliance, causation, and damages are insufficient or self-
contradictory, and thus this count fails to state a cause of action or inherently raises factual 
issues that are not cured by an admission of each allegation of the complaint.  A defendant's 
motion for summary judgment necessarily includes a test of the sufficiency of the complaint.  
(American Airlines, Inc. v. County of San Mateo (1996) 12 Cal.4th 1110, 1118.)  Here the 
complaint does not allege promissory fraud.  Koskie does not allege that when defendants 
asked him to come to work for them in September 2015 they never intended to pay him his 
salary or commissions.  Indeed, he admits he was paid his salary at least.  (Complaint, p. 5, 
line 2.)  Instead, he alleges that by mid-September 2016, as he was attracting the final 
$1.5 million of capital, defendants had already decided to fire him and refuse to pay his 
commission and severance.  (Complaint, ¶ 74.) Defendants concealed this fact from him.  
Had he known, he would not have raised this final $1.5 million.  (¶ 79.)  However, if this had 
been his response, he may have been in breach of contract for failing to perform his duties, 
and he certainly would not have been entitled to an 8% commission on funds he had not raised.  
Thus, the court denies summary adjudication as to the fraud cause of action and Koskie’s 
motion for summary judgment. 
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Because the summary judgment motion must be denied based on the above ruling on the fraud 
cause of action, and because Koskie has not moved for summary adjudication as to his causes 
of action for unjust enrichment and quantum meruit, or as to the cross-complaint’s claims 
against him, the Court does not reach those additional issues on this motion. 
 

  

 4.  TIME:  9:00   CASE#: MSC17-00192 
CASE NAME: KOSKIE VS. CONSTANCE 
HEARING ON DEMURRER TO CROSS-COMPLAINT of CONSTANCE THERAPEUTICS 
FILED BY STEVE KOSKIE 
* TENTATIVE RULING: * 
 
Cross-complainant Steve Koskie demurs to the cross-complaint (XC) filed against him by 
Constance Therapeutics, Inc. (CT).  The demurrer is unopposed; indeed, it cannot be opposed 
because CT is a corporation and is not represented by an attorney.  CT cannot appear in this 
matter without an attorney.  (Merco Constr. Engineers, Inc. v. Municipal Court (1978) 21 Cal.3d 
724, 727, 729.) 
 
Koskie previously moved to dismiss CT’s cross-complaint on the ground of lack of 
representation.  The Court denied that motion, holding that the cross-complaint was 
procedurally proper at the time it was filed (by CT’s then-attorney), and the withdrawal of that 
attorney did not invalidate the cross-complaint as such – although, obviously, it prevents CT 
from prosecuting it in any fashion, including answering discovery. 
 
Koskie accordingly now demurs to the cross-complaint on its substantive merits.  (He does not, 
however, adduce any of CT’s deemed admissions as part of his demurrer, on the basis of 
judicial notice or otherwise.) 
 
The demurrer is sustained without leave to amend as to the first, third, fourth, and seventh 
causes of action.  It is overruled as to the second, fifth, sixth, and eighth causes of action.  
Because it appears likely that the cross-complaint will be dismissed on an Order to Show Cause 
(see below), however, the Court defers for now setting a date for Koskie to answer the surviving 
causes of action.  Such a date will be set at the OSC hearing if necessary. 
 

First Cause of Action (Trade Secrets) 
 
CT alleges that Koskie has misappropriated CT’s trade secrets.  It does not identify even a 
single such trade secret, however, nor does it allege any facts as to misuse or misappropriation.  
The cause of action is entirely conclusory and factually insufficient. 
 

Second Cause of Action (Fiduciary Duty) 
Fifth Cause of Action (Conversion), 

Sixth Cause of Action (Unjust Enrichment), 
and Eighth Cause of Action (§ 17200) 

 
Koskie argues that the XC doesn’t sufficiently allege how he owed a fiduciary duty to CT.  
The XC alleges, however, that Koskie was employed as CT’s COO (as he has himself alleged).  
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That is sufficient as a matter of law.  His breach of fiduciary duty is sufficiently alleged in the 
allegations of profligate overspending and overcompensation of SPK, in excess of Koskie’s 
proper employment compensation.  Koskie proffers his justifications for his actions, but that is 
not a proper basis for demurrer.  These allegations are likewise sufficient for the conversion, 
unjust enrichment, and unfair competition causes of action. 
 
The XC is insufficient, however, in alleging breach of fiduciary duty through secret competition 
with CT.  It asserts conclusorily that Koskie was secretly consulting for “conflicting” businesses 
at the same time he was working for CT.  It does not identify what businesses those were, 
however, nor how exactly they were “conflicting”.  That is factually insufficient because it does 
not give Koskie fair notice of what he is accused of. 
 

Third Cause of Action (Fraud) 
 
CT alleges that Koskie falsely represented that all taxes had been paid, all vendors were being 
paid, and he was reimbursing the company for personal expenses.  If alleged in sufficient detail, 
these could be the basis for a fraud claim.  They are not alleged with sufficient particularity and 
specificity, however. 
 

Fourth Cause of Action (Concealment) 
 
The concealment alleged here is of the asserted work for “conflicting” businesses.  As noted 
above, the factual allegations of this are entirely conclusory. 
 

Seventh Cause of Action (Penal Code § 502) 
 
CT alleges that Koskie illegally accessed and damaged CT’s data.  The allegations are entirely 
conclusory and do not even attempt to identify what data was accessed or how it may have 
been damaged. 
 

Leave to Amend 
 
The rulings above, sustaining the demurrer, would ordinarily entail granting leave to amend.  
Here, however, CT can’t amend because it doesn’t have a lawyer; nor does it have any evident 
plan or ability for engaging one.  CT has been stating for months and months now how it intends 
to hire a lawyer, but there have been no visible efforts in that direction.  And notably, although 
Finley (an individual in pro per) has moved for relief from admissions, no such effort is being 
made by CT – something Finley would surely have wanted to do if she could.  Accordingly, the 
Court denies leave to amend. 
 

Order To Show Cause 
 
In addition, notwithstanding the Court’s prior denial of the motion to dismiss, the time has long 
since come for CT to either get a lawyer or abandon this litigation.  Accordingly, this case is set 
for April 21, 2020 at 8:30 (the existing CMC date) for an Order to Show Cause why (1) CT’s 
cross-complaint should not be dismissed in its entirety, and (2) CT’s default should not be 
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entered as to all of Koskie’s causes of action against it, because of CT’s failure to obtain 
legal representation. 
 

  

 5.  TIME:  9:00   CASE#: MSC17-00532 
CASE NAME: KAPFERER VS. INTEGRA 
HEARING ON MOTION TO COMPEL RESPONSES TO FORM INTERROGATORIES 
FILED BY ROBERT KAPFERER 
* TENTATIVE RULING: * 
 
This motion has been withdrawn. 
 

  

 6.  TIME:  9:00   CASE#: MSC17-00532 
CASE NAME: KAPFERER VS. INTEGRA 
HEARING ON MOTION TO DEEM MATTERS ADMITTED 
FILED BY ROBERT KAPFERER 
* TENTATIVE RULING: * 
 
This motion has been withdrawn. 
 

  

 7.  TIME:  9:00   CASE#: MSC17-00532 
CASE NAME: KAPFERER VS. INTEGRA 
HEARING ON MOTION TO COMPEL DISCOVERY RESPONSES 
FILED BY ROBERT KAPFERER 
* TENTATIVE RULING: * 
 
This motion has been withdrawn. 
 

  

 8.  TIME:  9:00   CASE#: MSC17-00532 
CASE NAME: KAPFERER VS. INTEGRA 
HEARING ON MOTION TO COMPEL DISCOVERY RESPONSES 
FILED BY ROBERT KAPFERER 
* TENTATIVE RULING: * 
 
This motion has been withdrawn. 
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 9.  TIME:  9:00   CASE#: MSC18-00659 
CASE NAME: ESPINOZA VS. KOOVAKKAT 
HEARING ON MOTION TO COMPEL APPEARANCE BY CUSTODIAN OF RECORDS 
FILED BY SUNIL KOOVAKKAT 
* TENTATIVE RULING: * 
 
This motion is taken off calendar because the underlying case has been settled.  (The Court 
observes, however, that the moving party apparently did not serve the motion on the third party 
sought to be compelled.) 
 

  

10.  TIME:  9:00   CASE#: MSC18-00719 
CASE NAME: HUITT-LOPEZ  VS.  HILTON HOTELS 
HEARING ON DEMURRER TO 1st Amended COMPLAINT 
FILED BY BUG ZAPPERS PEST CONTROL, INC. 
* TENTATIVE RULING: * 
 
Before the Court is Defendant Bug Zappers Pest Control, Inc.’s demurrer to plaintiff Carla Huitt-

Lopez’s First Amended Complaint (FAC).  The demurrer is sustained with leave to amend.  

Plaintiff may serve and file a Second Amended Complaint within 30 days. 

This dispute arises from plaintiff’s stay at the Concord Hilton.  FAC at ¶ 4.  Plaintiff alleges that 

she checked in at the hotel on April 7, 2016 but was switched to another room the next day.  Id.  

at ¶¶ 15, 16.  On April 9, 2016 she “began to feel a bit of discomfort and itchiness” and the next 

day she “noticed she had bite marks all over her body.”  Id. at ¶¶ 17, 18.  She further alleges 

that she saw a bedbug on her towel and showed a bedbug that she caught in a cup to the front 

desk.  Id. at ¶ 18, 19.  Ultimately, plaintiff sought medical treatment at Urgent Care for an 

allergic reaction to bedbug bites.  Id. at ¶ 20.  

Plaintiff alleges that defendants “deliberately and recklessly chose not to inspect or otherwise 

ensure that Plaintiff’s room was free of Cimex lectularius (‘bedbugs’) immediately before 

Plaintiff’s stay at the hotel, willfully disregarding knowledge of the prior bedbug infestation known 

to Defendants[.]”  FAC at ¶ 23.  Plaintiff alleges that defendants “knew that their hotel had a 

prior bedbug infestation” and “deliberately and recklessly chose to turn a blind eye to this 

infestation and previous guest complaints.”  Id. at ¶ 27.  Plaintiff alleges that hotel management 

authorized and ratified housekeeping staff at the hotel “to either not change bed skirts on a 

regular basis or to not inspect and ensure that such bed skirts are free from a Cimex lectularius 

(“bedbug”) infestation in Plaintiff’s room prior to Plaintiff’s arrival.”  Id. at ¶ 32. 

Plaintiff’s opposition argues at length about how the FAC is sufficient to state various bedbug-

related causes of action against someone.  What it misses, however, is the point of the 

demurrer:  It does not allege anything against this defendant. 

The allegations with respect to defendant Bug Zappers are minimal.  The FAC alleges that Bug 

Zappers Pest Control Inc. “performs pest control services at Concord Hilton”.  After that initial 

allegation, however, there are no further allegations of conduct at all on the part of Bug Zappers.  

For example, there is no allegation that Bug Zappers was ever hired on a general or regular 
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basis, such as to perform inspections or sweeps.  Nor is there any allegation that Bug Zappers 

ever performed, or was called on to perform, any services whatever as to the particular room 

where plaintiff stayed.  For all the FAC says, it may be that Bug Zappers gets called in at 

infrequent intervals to deal with known problems, but hotel personnel never identified this 

particular infestation as a problem, and never called Bug Zappers (or anyone else) to deal with 

it.  (That, indeed, would be consistent with the tenor of plaintiff’s allegations against the hotel 

and its personnel.)  Indeed, though the company is “Bug Zappers” rather than (say) Rat 

Zappers, there is no allegation that this defendant is engaged to deal with bedbugs as opposed 

to, say, roaches or flies.  Absent any such allegations of what in particular Bug Zappers did, or 

was supposed to do, there simply are no allegations against it. 

Plaintiff’s opposition repeats, several times and in boldface, what it says it was told in settlement 

discussions [sic] by the hotel’s carrier about Bug Zappers’s role.  Even that is a bit conclusory, 

but more importantly, none of it is in the FAC. 

The Court must also suggest that this represents a breakdown in the meet-and-confer process.  

Defendant did send a detailed letter, which is better than nothing, but less than the statute calls 

for.  And frankly, if plaintiff does have the kind of allegeable detail that could state a claim 

against Bug Zappers, it would have been both professionally appropriate and tactically prudent 

for it to agree to go ahead and amend, rather than try to defend the absence of allegations.  

This is not the first time this problem has arisen in this case, and the Court will be watching for it 

in the future. 

 

  

11.  TIME:  9:00   CASE#: MSC18-00892 
CASE NAME: SHIRLEY RAFAEL VS. HEATHERWOOD 
HEARING ON MOTION TO COMPEL COMPLIANCE WITH SUBPOENA 
FILED BY NEXT LEVEL MC HEATHERWOOD LLC 
* TENTATIVE RULING: * 
 
The motion to compel compliance with a subpoena is granted.  Belrose Care Home is ordered 
to produce documents in response to the subpoena within 30 days after service of an Order 
After Hearing hereon. 
 

  

12.  TIME:  9:00   CASE#: MSC18-01820 
CASE NAME: BASSS VS. NADER 
HEARING ON MOTION TO COMPEL FURTHER RESPONSES TO FORM INTERROGS. 
FILED BY NADER SARNEVESHT 
* TENTATIVE RULING: * 
 
Defendant’s motion to compel further response to Form Interrogatory 4.1 is denied.  All of 
defendant’s theories of discoverable relevance assume that an insurance claim was filed.  
Plaintiff, however, states under oath that none was filed, and there is no reason to doubt 
the statement. 
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The Court orders sanctions of $570 against defendant, payable by defendant’s counsel to 
plaintiff’s counsel within 30 days after service of an Order After Hearing hereon. 
 

  

13.  TIME:  9:00   CASE#: MSC19-00159 
CASE NAME: ARGABRIGHT VS. NRT WEST, INC. 
HEARING ON MOTION TO COMPEL RESPONSES TO FORM INTERROGS. 
FILED BY NRT WEST, INC. 
* TENTATIVE RULING: * 
 
The Court needs help with the state of the paperwork on this discovery dispute between NRT 
and the Gannons.  It appears that NRT has filed two separate motions to compel – one (filed 
10/31) concerning form interrogatories, and one (filed 11/1) concerning document and 
inspection demands.  The Court, however, cannot locate in its files the motion papers on the 
interrogatory motion, nor any opposition papers on the document demand motion.  Moreover, 
only the interrogatory motion is on calendar for today (moved by the Court from January 3), and 
the Court cannot figure out what the hearing date is for the document demand motion. 
 
Accordingly, NRT and the Gannons are directed to inform the Court, by email to the tentative-
rulings email address, (1) how many discovery motions are pending between these two sets of 
parties, (2) what they are, and (3) what hearing date is set for the document demand motion, 
if there is one. 
 
The parties are also directed promptly to provide full courtesy-copy sets of all moving, 
opposition, and reply papers each side has filed on each of these motions. 
 
Once the Court figures out what motions are on file and has full papers on both, it intends to set 
them both for the same hearing date – either the date already set for the document demand 
motion, or else February 7. 
 

  

14.  TIME:  9:00   CASE#: MSC19-01052 
CASE NAME: MICHELE McATEE  VS.  EAST BAY MEDICAL 
HEARING ON MOTION FOR PROTECTIVE ORDER 
FILED BY EAST BAY MEDICAL ONCOLOGY HEMATOLOGY, et al. 
* TENTATIVE RULING: * 
 
Defendants’ motion for a protective order is denied, though the denial is without prejudice 
in part. 
 
Plaintiff, a former employee, filed this putative class-action case asserting a variety of wage-
and-hour violations.  She served voluminous discovery requests.  Defendants seek to put a halt 
to most of the discovery requested, most notably of contact information for potential class 
members, on the basis that plaintiff has not established a basis for contending that there may be 
a viable class certification. 
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Defendants’ position is, to say the least, not one favored by California case law.  Indeed, 
defendants have cited no recent California decision in a wage-and-hour case approving any 
requirement of a special showing of either claims merit or class certifiability before class 
discovery can proceed, and particularly discovery as to the contact information for employees 
who are potential class members. 
 
The most prominent case addressing this area of issues is quite recent:  Williams v. Superior 
Court (2017) 3 Cal.5th 531.  Williams was a PAGA case rather than a class action, but most of 
its analysis relates as well to wage-and-hour class actions; indeed, much of its analysis centers 
on rejection of the employer’s argument that PAGA actions should be treated differently from 
class actions. 
 
Williams upheld, and indeed regarded as long-settled, the principle that “in non-PAGA class 
actions, the contact information of those a plaintiff purports to represent is routinely discoverable 
as an essential prerequisite to effectively seeking group relief, without any requirement that the 
plaintiff first show good cause.”  (3 Cal.5th at 538.)  The court reviewed the standard principles 
of the breadth and liberality of discovery generally.  (Id. at 540-41.)  It held that class-member 
contact information is routinely relevant for discovery in a putative class action, absent 
exceptional circumstances: 
 

We recognize that in a particular case there may be special reason to limit or 
postpone a representative plaintiff’s access to contact information for those he or 
she seeks to represent, but the default position is that such information is within 
the proper scope of discovery, an essential first step to prosecution of any 
representative action. 

 
(Id. at 544; see also, e.g., Lee v. Dynamex Inc. (2008) 166 Cal.App.4th 1325.)  The court further 
rejected the argument that the plaintiff should be required to make a preliminary showing of the 
merits of his own claim, or of the probability of class certification.  “California law has long made 
clear that to require a party to supply proof of any claims or defenses as a condition of discovery 
in support of those claims or defenses is to place the cart before the horse.”  (Id. at 551.) 
 

It follows that a party allegedly subject to an illegal employment policy need not 
already have direct, personal knowledge of how prevalent that policy is to seek 
information for other employees that may allow the plaintiff to determine the 
proper extent of any representative action.  Instead, the contact information is 
reasonably understood as a legitimate starting point for further investigations 
through which a plaintiff may educate [himself or herself] concerning [the parties’] 
claims and defenses.” 

 
(Id. at 552, internal quotations omitted.) 
 
Finally, the court cast a distinctly skeptical eye at the employer’s purported invocation of the 
privacy rights of the employees, pointing out that contact information is less sensitive than other 
information might be, and that it is doubtful that employees generally would want to withhold 
their contact information from someone seeking to assert their statutory rights.  (Id. at 552-59; 
see also, e.g., Crab Addison, Inc. v. Superior Court (2008) 169 Cal.App.4th 958; Puerto v. 
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Superior Court (2008) 158 Cal.App.4th 1242; Belaire-West Landscape v. Superior Court (2007) 
149 Cal.App.4th 554.) 
 
Defendants cite extensively to Williams, but it is a tide they cannot swim against.  They make no 
serious case for how this is the kind of “particular case” where there might be “special reason” to 
restrict pre-certification discovery. 
 

Burden 
 
Defendants seek to cast their motion in traditional discovery terms of burden versus relevance; 
but they default on the first half of the equation.  Beyond the bare recitation of the number of 
individual interrogatories and document requests made, there is no discussion at all in their brief 
as to the extent of burdensomeness involved in the discovery sought.  Their supporting 
declarations suggest that the total number of employees involved may be in the low- to mid-
hundreds.  That’s not a few, but it’s far short of a myriad.  And defendants attempt no showing 
as to how much work or expense would really be required to comply. 
 
Defendants make the point that the 540 separate requests made are “burdensome” because 
“duplicative”, in that they represent the same 270 requests made to each of the two defendants.  
The responses, defendants assure us, would be entirely identical as between the two.  The 
argument carries its own refutation.  In this age of word processing, if it’s true that each 
defendant’s responses will be identical to the other’s, no more duplication of effort is called for 
than a block-and-copy on the computer screen. 
 

The Distinction Between the Two Defendants 
 
In a related argument, defendants lead with the assertion that only defendant East Bay Medical 
Oncology Hematology (EBMOH) should be required to respond, and not defendant EPIC.  
Defendants explain that in February 2018 these two related entities reorganized their functions 
such that their employees, formerly all employees of EBMOH, became employees of EPIC 
instead.  Because plaintiff herself left the firm before then, she was never an employee of 
EPIC as such.  (Plaintiff’s brief disputes that, but for present purposes the Court assumes it 
to be true.)  Thus, defendants reason, only plaintiff’s actual employer should have to respond 
to discovery. 
 
Again, defendants’ arguments and proofs undercut their own assertion.  Defendants are at pains 
to depict this only as a matter of paperwork reorganization, not any real change in employment 
policies and practices, and essentially transparent as far as day-to-day working conditions and 
rules would go.  (Thus, that’s why they say that the two would make identical discovery 
responses.)  That being so, the nominal switch from one employer to another is of zero 
relevance to the overall issues in the case, since by hypothesis the rules and practices did not 
change as to punching in and out, lunch or rest breaks, rounding down, or any of the other 
factors relevant to plaintiff’s claims in this case.  In the absence of any asserted change in 
policies and practices, defendants’ attempt to draw a critical distinction between the two 
employers comes out in practice as nothing more than an arbitrary chronological cutoff of 
discoverability as of February 2018 – a chronological cutoff that defendants do not and could not 
otherwise defend. 
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The Merits of Plaintiff’s Individual Claims 

 
Defendants make a rather tunnel-visioned attack on the merits of plaintiff’s individual claims, 
asserting that she herself attested to the accuracy of all of her punch-ins, punch-outs, and time 
cards.  Assuming that to be factually true, however (and plaintiffs don’t address it), it hardly 
establishes that plaintiff’s overall claims are all doomed to defeat.  Defendants do not survey or 
analyze plaintiff’s various claims to show any such thing.  This sidelong attack is thus both too 
narrow and too early.  If defendants contend that this asserted fact is necessarily fatal to 
plaintiff’s overall case, they can move for summary judgment.  Until they do, however, under 
Williams they cannot turn back all pre-certification discovery. 
 

The Asserted Uniqueness of Plaintiff’s Job 
 
Defendants argue that plaintiff is differently situated from other employees, in that she was an 
office worker focusing on collections and billing, while most non-exempt employees worked in 
the actual field offices doing actual patient care.  (It’s not clear why defendants keep calling 
plaintiff “unique” at least in comparison with the several dozen other office-clerical employees.) 
 
The argument looks to the wrong variable.  As defendants’ own evidence shows (e.g., Oliver 
Decl. ¶ 14), all non-exempt employees, whether clerical or clinical, were subject to the 
same set of rules as to taking breaks, punching in and out, accounting for their work time, 
and so on.  Those are the facts that will be critical to plaintiff’s asserted wage-and-hour class 
action.  Defendants have not explained how it will be relevant, or how it will make plaintiff 
non-representative, to focus instead on what tasks employees did in between punching in 
and punching out. 
 

Privacy Arguments and an Opt-Out Procedure 
 
Williams and the other cases cited above are sufficient answer to defendants’ assertions about 
the privacy rights of other employees, at least as to contact information.  The Court approves of 
plaintiff’s suggestion of an opt-out notice as in Belaire-West, as a sufficient (if not perhaps 
necessary) protection for employee privacy.  The Court accepts plaintiff’s suggestion that the 
parties split the cost, a point not separately addressed by defendants.  (And in any event the 
number of employees involved does not suggest that the cost will be all that much.) 
 

Detailed Objection to Particular Areas of Discovery 
 
Finally, defendants argue against discovery on particular subjects other than contact information 
as such.  They challenge the discoverable relevance of such topics as other employees’ 
employment contracts, arbitration agreements if any, and discipline records.  At first look, at 
least, the Court finds more difficulty in perceiving the relevance of these subjects to plaintiff’s 
claims.  Moreover, while there is no detailed showing of burden, on a first-look level the Court 
has to agree that 270 separate discovery requests does appear to be overdoing things by a 
considerable margin. 
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The parties’ present briefs, however, do not reach anywhere near this level of granularity in 
discussing the discoverability (or corresponding burden) as to these various details.  Moreover, 
these are discovery issues that could arise with or without any class allegations.  They are the 
kind of detailed discovery disputes for which the Facilitator program is designed. 
 
The Court therefore declines to get into this level of detail in ruling on particular discovery 
requests, because it has not been adequately briefed.  Instead, if defendants wish to object to 
particular subjects of discovery, or wish to limit the overall number of plaintiff’s interrogatories 
and document requests, those issues should go to a Facilitator for initial discussion and 
recommendation.  (Indeed, even before resorting to that step the attorneys should engage in a 
fresh meet-and-confer in light of this ruling.)  In making any such arguments and 
recommendations, however, the parties and the Facilitator should not proceed along the lines of 
this motion – viz., arguing against discovery on the ground that no class has been certified yet, 
or shown to be certifiable.  The denial of the present motion is expressly without prejudice to 
proceeding in this more conventional manner, whether on plaintiff’s motion to compel or on 
defendants’ further motion for protective order. 
 

  

15.  TIME:  9:00   CASE#: MSC19-01122 
CASE NAME: BOLLA VS. PRESIDIUM PARTNERS 
HEARING ON MOTION FOR RECONSIDERATION 
FILED BY PAUL JERRY BOLLA 
* TENTATIVE RULING: * 
 
Plaintiff’s motion for reconsideration is granted, and the motion of defendants Dunken Law 
Group PLLC and Dunken Weeks PLLC to dismiss for forum non conveniens is denied.  Given 
the likelihood that plaintiff will amend his fraud-related counts (see Line 16), however, these 
defendants’ time to answer or otherwise respond to the first amended complaint is set to 
coincide with the time set in Line 16 for answer or response by Newsom/Presidium. 
 
These two defendants are Texas law firms.  Along with two individual defendants, they moved to 
dismiss on the strength of contractual mandatory forum selection clauses, requiring that any 
litigation arising from the contracts must occur in Texas.  The motion came for hearing on 
October 4, 2019.  The Court denied the motion as to the individuals, because they were not 
parties to the contracts involved.  The Court granted the motion as to the two law firms. 
 
Thereafter, on October 31, 2019, the Court of Appeal issued its decision in Handoush v. Lease 
Finance Group, LLC (2019) 41 Cal.App.5th 729.  The court held that an otherwise enforceable 
forum selection clause must be refused enforcement when it includes, or is coupled with, a 
waiver of jury trial, in derogation of California guarantees of jury trial. 
 
It is quite clear that if Hanoush had been decided on September 30 instead of October 31, 
it would have governed this Court’s decision on the motion to dismiss.  It is uncontested that the 
contract at issue here contains a jury trial waiver clause, which the Texas courts would enforce.  
(See In re Prudential Ins. Co. (Tex. 2003) 148 S.W.3d 124.)  Defendants do not contest that this 
contract falls squarely within the Hanoush ruling. 
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Defendants raise a few other arguments in opposition.  They first argue that plaintiff waived 
the jury-waiver argument by not raising it earlier.  But as defendants do not contest, Hanoush 
was a case of first impression; there was no case-law basis for raising such an argument before 
it was decided.  And frankly, even if plaintiff had not raised this by timely reconsideration motion, 
the Court might have felt it necessary to reopen the issue on its own initiative on the basis 
of Hanoush. 
 
Second, defendants argue that Hanoush should not be applied “retroactively”.  Defendants 
mistake what it means to apply a new rule retroactively.  Retroactive application, in this setting, 
does not mean that the application is retroactive because there has been an intervening 
decision in this case.  Rather, retroactivity means application of the Hanoush rule to a contract 
entered into before the rule was announced.  In that sense, this application of Hanoush is no 
more or less retroactive after the Court’s prior ruling than it would have been before that ruling.  
Defendants raise no persuasive argument why these contracts should be grandfathered against 
the applicability of the Hanoush rule, and indeed defendants tacitly acknowledge that had 
Hanoush been decided before 2019 it would govern this case. 
 
Finally, defendants argue cursorily for severance of the jury-waiver provision, an issue not 
addressed in Hanoush.  Plaintiff argues that enforcement of the jury waiver would be up to the 
Texas court, though that’s not quite necessarily true; this Court can envision that it might grant 
the forum non conveniens motion only on condition that defendants agree bindingly to forgo the 
jury waiver.  But the Court sees no reason why it should give defendants the break of severance 
here.  Although contained in sequential paragraphs, the forum selection provision and the jury 
waiver are both part and parcel of the same set of litigation-governing provisions in the 
contracts.  Moreover, severance would reward defendants for overreaching with their 
jury waiver.  (Cf. the Court’s prior discussion of severability concerning the arbitration motion 
previously made in this case.) 
 

  

16.  TIME:  9:00   CASE#: MSC19-01122 
CASE NAME: BOLLA VS. PRESIDIUM PARTNERS 
HEARING ON DEMURRER TO 1st Amended COMPLAINT 
FILED BY PRESIDIUM PARTNERS, et al. 
* TENTATIVE RULING: * 
 
Defendants Frank Newsom and Presidium Partners, LLC demur to all causes of action against 

them in plaintiff’s first amended complaint (FAC).  The demurrer is overruled as to the First and 

Second Causes of Action, and is sustained with leave to amend as to the Third and Eighth 

Causes of Action.  Plaintiff shall file and serve any further amended complaint on or before 

February 21, 2020.  If he elects not to amend, these defendants’ answers to the surviving 

portions of the first amended complaint will be due 28 days after that date. 

The Requests For Judicial Notice.  Both sides have filed requests for judicial notice.  These 

requests are denied on two grounds.  First, they are superfluous; documents filed earlier in this 

action are before the Court as a matter of course, although the Court appreciates the 

convenience of being provided with a copy of the FAC.  The second ground for denial is that 

both sides improperly seek judicial notice of facts recited in declarations, and while the Court 
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can take judicial notice of the existence of court records, the Court cannot take judicial notice of 

the truth of their contents.  (See Sosinsky v. Grant (1992) 6 Cal.App.4th 1548, 1564-65.  See 

also Del E. Webb Corp. v. Structural Materials Co. (1981) 123 Cal.App.3d 593, 605 [the hearing 

on a demurrer may not be turned into a contested evidentiary hearing “through the guise of” a 

request for judicial notice].) 

1st C/A.  The First Cause of Action is for breach of fiduciary duty.  This cause of action is stated 

against defendant Newsom only.  Plaintiff alleges that defendant Newsom owed plaintiff a 

fiduciary duty under the common law, because Newsom had been personally handling plaintiff’s 

investments “for many years”.  (FAC, ¶ 15; see also ¶ 30 [“[t]he above fiduciary obligations were 

also owed … under common law”].) 

Defendant Newsom argues that, regardless of such allegations, he is immunized from common 

law liability for breach of fiduciary duty by the Corporate Securities Law of 1968 – “the Act”.  

(See Corp. Code §§ 25000 et seq.)  This argument lacks merit.  The Act cannot reasonably be 

interpreted as contravening the general rule that corporate officers face personal liability "if they 

directly authorize or actively participate in wrongful or tortious conduct.”  (Taylor-Rush v. 

Multitech Corp. (1990) 217 Cal.App.3d 103, 113.  Accord, PMC, Inc. v. Kadisha (2000) 78 

Cal.App.4th 1368, 1379-82.)  Also, the Hasso decision on which Newsom relies expressly 

acknowledged that showing the formation of a confidential relationship is an alternative way to 

show the existence of a fiduciary duty; such a theory does not depend on the defendant being 

an investment adviser as defined by the Act.  (Hasso v. Hapke (2014) 227 Cal.App.4th 107, 140 

[“[a] fiduciary duty under common law may arise ‘when one person enters into a confidential 

relationship with another’”].) 

Plaintiff’s second theory, that defendant Newsom is an investment adviser as defined by the Act 

and therefore owes plaintiff a fiduciary duty as a matter of law, lacks merit for the reasons stated 

in Newsom’s opening and reply memoranda.  (See Hasso, 227 Cal.App.4th at 141-43 [“[t]he 

obvious import of the statute is to hold liable entity registered investment advisers, but not their 

officers”].)  The Court cannot, however, sustain a demurrer to only part of a cause of action.  

(See PH II, Inc. v. Superior Court (1995) 33 Cal.App.4th 1680, 1682.) 

2nd C/A.  The Second Cause of Action is for breach of fiduciary duty.  This cause of action is 

stated against defendant Presidium Partners only. 

Defendant Presidium argues that plaintiff has failed to state a cause of action as to one of four 

alleged breaches – the failure to provide sound investment advice – because there are no 

allegations that Presidium (as opposed to Newsom) ever provided such advice.  This argument 

lacks merit for three reasons. 

First, as noted above, the Court cannot sustain a demurrer to only part of a cause of action.  

Second, defendant Presidium’s argument directly contradicts defendants’ earlier argument 

concerning the First Cause of Action: that “Presidium not Newsom was Plaintiff’s investment 

advisor” for purposes of the Act.  If Presidium was plaintiff’s investment adviser, then Presidum 

owed plaintiff a fiduciary duty as a matter of law.  (Opening Memorandum, p. 6, lines 2-9.)  

Third, plaintiff alleges that defendant Newsom was “the managing member” of Presidium, and 
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there is nothing in the balance of the FAC suggesting that Newsom was acting in any capacity 

other than as Presidium’s agent when he gave plaintiff investment advice.  (FAC, ¶ 3.)  To the 

contrary, plaintiff affirmatively alleges that Newsom was, at all pertinent times, acting “within the 

course and scope” of his relationship with Presidium.  (FAC, ¶ 11.  See, Garton v. Title Ins. & 

Trust Co. (1980) 106 Cal.App.3d 365, 376 [an allegation of agency is an allegation of ultimate 

fact and is sufficient to avoid a demurrer].) 

These defendants simply cannot have it both ways, arguing on the first cause of action that the 

“real fiduciary” was only Presidium, not Newsom, and then turning around and making exactly 

the opposite argument on the second cause of action.  (Plaintiff, however, may be entitled to 

pursue both defendants.) 

Defendant Presidium also argues that plaintiff has not ‘pleaded around’ a limitation of liability 

clause in a written contract between Presidium and plaintiff, in that plaintiff has not pleaded a 

bad faith breach.  This argument lacks merit because it is based on extrinsic evidence (a 

declaration of defendant Newsom) and not on the allegations of the FAC.  This argument also 

lacks merit because the protection of a limitation of liability clause is an affirmative defense, and 

in general, a plaintiff is not required to “plead around” affirmative defenses.  (Stowe v. Fritzie 

Hotels, Inc. (1955) 44 Cal.2d 416, 422 [it is the defendant's burden to raise such defenses in the 

answer]; Jaffe v. Stone (1941) 18 Cal.2d 146, 158-159 [“the salutary rule of pleading frowns 

upon averments negativing or anticipating defenses, and requires that such matters be left to 

the answer”].) 

3rd C/A.  The Third Cause of Action is for fraud.  This cause of action is stated against both 

Newsom and Presidium Partners.  The Court finds this cause of action “uncertain”.  (Code of 

Civil Procedure § 430.10(f).)  The Court also finds that plaintiff has not adequately alleged facts 

sufficient to constitute a cause of action.  (Id., subd. (e).) 

The cause of action is uncertain in the following respects: 

 Plaintiff does not distinguish between the wrongful acts of other defendants and the 
wrongful acts of defendants Newsom and Presidium.  If it is plaintiff’s theory that 
Newsom was affirmatively in cahoots with the Dunken defendants to defraud plaintiff, he 
should allege so more clearly.  Or if (as seems more likely) his theory is that Newsom 
was insufficiently vigilant in detecting, warning against, and preventing a fraud committed 
by the Dunken defendants, he should spell that out.  In either (or both) events, 
defendants are entitled to be apprised of what exactly they stand accused of. 
 

 Plaintiff does not distinguish between facts existing at the time of the alleged reliance, 
which would be no later than December 31, 2016, the date of the last of the four 
investment agreements, and later-occurring facts.  (See San Francisco Design Center 
Associates v. Portman Companies (1995) 41 Cal.App.4th 29, 43-44 [“[i]t is hornbook law 
that an actionable misrepresentation must be made about past or existing facts; 
statements regarding future events are merely deemed opinions”].) 
 

 Plaintiff does not allege how he could have reasonably relied on the concealment of 
facts occurring after the alleged reliance, such as the alleged conduct of third parties in 
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spending settlement proceeds on personal expenses. 
 

 Plaintiff does not distinguish between actionable representations of fact and non-
actionable representations of opinion.  (See Graham v. Bank of America, N.A. (2014) 
226 Cal.App.4th 594, 606 [“[r]epresentations of opinion, particularly involving matters of 
value, are ordinarily not actionable representations of fact”].) 
 

 Plaintiff does not distinguish between false promise fraud and false representation fraud; 
the mere fact that defendants Newsom and Presidium did not do certain things they said 
they would do does not mean they committed fraud.  (See Hills Transp. Co. v. Southwest 
Forest Industries, Inc. (1968) 266 Cal.App.2d 702, 707-708 [a plaintiff must plead "data" 
or "facts" that "show" or "back up" a false promise fraud theory].) 
 

Plaintiff also fails to state facts sufficient to constitute a cause of action.  The defects in plaintiff’s 

pleading include the following: 

 Plaintiff has not alleged fraud with adequate particularity.  In particular, plaintiff has failed 
to allege how the existence of “other venture capital investors” poses a threat to 
plaintiff’s receiving the return on his investment to which plaintiff is contractually entitled.  
(See, FAC ¶ 42.)  Plaintiff’s allegations strongly suggest that plaintiff does not 
understand how his rather esoteric investment is structured, but it does not logically 
follow that it is structured in a fraudulent manner. 
 

 It appears that plaintiff is not owed any return on his investment until December 31, 
2020.  (FAC, Exhs. “A” through “D”.)  Accordingly, plaintiff’s allegation that his 
investment is “severely compromised” or will “never be honored” appears impermissibly 
speculative.  (See Thomson v. Canyon (2011) 198 Cal.App.4th 594, 604 [damages is a 
necessary element and the “mere threat of future harm” is not sufficient for a cause of 
action to accrue”].) 

 
8th C/A.  The Eighth Cause of Action is for violation of the Unfair Competition Law.  This cause 

of action is stated against both Newsom and Presidium Partners.  The Court has sustained 

defendants’ demurrer on the ground that plaintiff has failed to allege a qualifying “unlawful, 

unfair or fraudulent” act.  (Bus & Prof Code § 17200.)  It is also unclear what restitution plaintiff 

is seeking, and why plaintiff needs injunctive relief as against these defendants.  Plaintiff cannot 

recover damages in a UCL cause of action. 

Amendment.  Plaintiff shall not add any new defendants or any new causes of action, 
without leave of court after a noticed motion (or by stipulation).  (See Harris v. Wachovia 
Mortgage, FSB (2010) 185 Cal.App.4th 1018, 1022-23.)  Also, in any further amended 
complaint, plaintiff shall allege the estimated dollar amount of any compensatory damages or 
restitution that plaintiff seeks, and shall also allege how that dollar amount was calculated.  
(See Code of Civil Procedure § 425.10(a)(2) [“[i]f the recovery of money or damages is 
demanded, the amount demanded shall be stated”].) 
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17.  TIME:  9:00   CASE#: MSC19-01899 
CASE NAME: JONES VS. SAPPAL 
HEARING ON MOTION FOR TRANSFER FOR COORDINATION 
FILED BY DALE SKY JONES, et al. 
* TENTATIVE RULING: * 
 
Counsel to appear.  (CourtCall OK.) 
 
It is entirely clear that this case and the corresponding case in Alameda Superior should be 
coordinated by transfer, and once in the same court, consolidated.  Notwithstanding Sappal’s 
attempts to distinguish the subject matters of the two cases, they are transparently the two 
competing versions of the exact same sets of closely related disputed issues.  In this action 
Ms. Jones (and her affiliated corporate entity) are suing Mr. Sappal (and his affiliated corporate 
entity).  In the Alameda case the parties are the same but the alignment is vice versa.  In both 
cases the subjects of dispute are (1) mirror-image accusations by each individual against the 
other, as to who sexually harassed or battered whom; and (2) which of them is the proper owner 
and controller of an enterprise they formerly operated together, namely an educational institution 
known as Oaksterdam University – reportedly a school teaching people how to conduct 
business in the cannabis industry.  Had they been filed in the same court, obviously one of 
these cases should have been filed as a cross-complaint in the other case. 
 
However, the Court has difficulty seeing why these two cases should be coordinated and 
consolidated in Contra Costa rather than Alameda.  The only evident connection to this County 
is the fact that Sappal lives here.  Oaksterdam University was or is located in Alameda County, 
and virtually all of the operative facts alleged by either side occurred there (except for an 
incident occurring out of state).  Jones lives in Alameda County.  The complaint in this case 
alleges that Sappal’s version of Oaksterdam is located in Vallejo.  It’s unclear whether that’s 
where it’s actually operating (if it’s actually operating), or whether that is a temporary location 
with an intended view to taking over the facility in Alameda.  But in either event it’s not in 
Contra Costa. 
 
Further, although this case was the first filed, it has only one week’s priority (and Sappal 
contends that even that head start was achieved in violation of an informal cooling-off period).  
The Alameda court has actually set a trial date, albeit one some ways off.  This case, by 
contrast, hasn’t even had its initial Case Management Conference. 
 
Accordingly, the Court intends (1) to ask Jones on what basis she contends the cases should be 
here rather than there, and (2) to ask Sappal, if the cases are to be sent to Alameda, what is the 
most efficient way of accomplishing that. 
 
Finally, while each side has properly tabbed its declarations as filed, both sides have provided 
untabbed courtesy copies.  That’s pretty pointless, since it effectively obligates the Court to 
recycle the courtesy copies and resort to looking at the as-filed ones. 
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18.  TIME:  9:00   CASE#: MSC19-02619 
CASE NAME: BROOKDALE SENIOR LIVING  VS.  GORDON 
HEARING ON OSC RE PRELIMINARY INJUNCTION 
PER ORDER FILED 12-18-19 
* TENTATIVE RULING: * 
 
This case presents the difficult question of what happens to a senior living facility when its 
operator decides to stop renting the property where the facility is located, but makes insufficient 
arrangements for closing it.  While the Court is concerned about the residents of the facility at 
issue here, the narrow issue currently before it concerns only the property rights of the landlord 
and the tenant under the relevant lease.  The basic issue is who – the landlord property owner 
or the tenant licensed facility operator – is responsible for emptying the premises at the end of 
the lease.  Because the Court concludes that Brookdale has no reasonable probability of 
proving this is the responsibility of the defendant landlord, and because the hardships of which it 
complains are entirely its own fault, Brookdale’s request for a preliminary injunction is denied. 
 
Let us be entirely clear as to what is going on here. 
 

 Contrary to Brookdale’s posturing, it was Brookdale, not the property owners, who made 
the decision in the spring of 2019 that Brookdale was no longer going to operate its San 
Pablo facility, because the facility was not profitable for Brookdale. 

 Brookdale is in the business of operating senior facilities.  The property owners are not, 
and never have been. 

 It was Brookdale, not the property owners, who had the responsibility to ensure either 
that some other operator would step in to buy and operate the San Pablo facility, or that 
the facility would be closed in an orderly and humane manner. 

 Nevertheless, Brookdale tried to pretend that it was somehow the property owners’ 
responsibility, not Brookdale’s, to ensure continued operation of the facility after 
Brookdale abandoned it. 

 It is Brookdale, not the property owners, who had the legal and moral responsibility for 
securing DSS approval for a plan to close the facility and relocate the residents.  
Brookdale didn’t do it. 

 Brookdale had the right to extend the lease and continue to operate the facility; but it 
decided not to.  Like any other commercial tenant, then, it knew nine months in advance 
when its lease would run out – and it knew that, having decided not to renew the lease, it 
would have to vacate the premises at the lease’s termination date.  But now Brookdale 
seeks to write itself a unilateral lease extension to continue to occupy a property that it 
neither owns nor leases. 

 The Court is certainly sensitive to the plight of the innocent senior residents of this 
facility, who will apparently have to relocate.  But that unfortunate truth will apply whether 
Brookdale wins this lawsuit or not, because it is Brookdale who decided to close the 
facility.  If Brookdale did not take sufficient steps to protect the rights and interests of the 
residents, that is Brookdale’s fault, not the property owners’.  Brookdale cannot make the 
property owners bear Brookdale’s own responsibilities by threatening to hold the 
residents hostage if Brookdale doesn’t get its way. 
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Facts 
 
All express or implied findings of fact or conclusions of this law stated herein are for purposes of 
this ruling only.  Unless obvious from the context, whenever this ruling refers to the Lease it also 
refers to the Lease Amendment.   
 
The property in question is located at 13956 San Pablo Avenue, San Pablo, California.  It is 
currently owned by two limited liability companies, Arnold Creekside, LLC, and Gordon 
Creekside, LLC.  On November 9, 1989, their predecessors rented the Property to Cobbco, Inc, 
pursuant to a thirteen-page written lease (the “Lease”).  (See Ex. A to Arnold Decl.) 
 
In 1998, Cobbco, Inc. was acquired by Summerville Senior Living.  In 2010, Summerville 
merged with Emeritus Senior Living.  (Sommer Decl., ¶ 3.) 
 
On March 23, 2010, the owners of the Property executed a Lease Amendment with 
Summerville.  The Amendment left many terms of the original Lease in place, making only three 
pages of specific changes.  The Lease Amendment provides that the Lease ends on January 
31, 2020.  (Ex. B to Arnold Decl., Lease Amendment, p. 1, paragraph 2.) 
 
Summerville had the right to extend the Lease for two five-year terms.  To do so, it had to give 
notice six months prior to expiration of the Lease.  (Id. at p. 2, paragraph 5.) 
 
In 2014, plaintiff Brookdale Senior Living, Inc. acquired Emeritus, thus succeeding to the Lease 
and Lease Amendment.  (Sommer Decl, ¶ 3.)  Presumably soon thereafter, the facility became 
known as Brookdale San Pablo (“BSP”).   

 
Brookdale owns and runs facilities for the elderly, including BSP.  In its operation of BSP, 
Brookdale is subject to the California Residential Care Facilities for the Elderly Act and the 
jurisdiction of the California Department of Social Services (“DSS”).  No evidence has been 
presented to the court that the DSS has any jurisdiction over the property owners.   
 
In March or April 2019, through an Executive Vice President, Todd Kaestner, Brookdale 
informed the property owners that it would not extend the Lease and Lease Amendment beyond 
January 31, 2020.  (Kaestner Decl., ¶ 23; Arnold Decl., ¶ 9.)  This decision was “consistent with 
[Brookdale’s] desire to own rather than lease the properties it operates.”  (Kaestner Decl., ¶ 22.)  
Brookdale memorialized its decision in a letter to the property owners dated June 5, 2019.  (Ex. 
D to Arnold Decl.)  The property owners offered to negotiate toward a lower rent, but Brookdale 
was firm in its insistence that it was going to cease operating and allow the lease to terminate. 
 
Brookdale claims that when a situation like this occurs, the custom and practice in the industry, 
and an implied term of the Lease, is that the property owner has the responsibility to find a 
successor company to operate the facility.  Defendants claim that no such responsibility appears 
in the Lease or Lease Amendment and that Brookdale’s representative Kaestner can offer no 
admissible evidence regarding the parties’ understanding in 1989 or 2010, when the parties 
executed the Lease and Lease Amendment, because he and Brookdale were not involved until 
2014, when Brookdale acquired Emeritus. 
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Brookdale claims that the property owners abided by the asserted custom and practice for 
several months, searching for a successor operator.  However, their efforts to try to locate a 
successor tenant appear to be no more than one would expect any landlord to do on hearing 
that the existing tenant intends to move out – whether the property is a senior facility, a student 
apartment, or a hot dog stand.  It hardly proves that the property owners were under any legal 
obligation to try to find a successor tenant and operator.  If anyone had that obligation – legally, 
under DSS requirements, or morally, because of duties to the residents – it was Brookdale, not 
the property owners. 
 
Accordingly, on October 16, 2019, while acknowledging receipt of the June 5, 2019 non-renewal 
letter and stating they had explored options for a new operator, the property owners said they 
were not in the position to pursue those options.  (Ex. E to Arnold Decl.)  This may not be too 
surprising, given Brookdale’s representations that the facility is unprofitable and the building 
unsuitable in design. 
 
The property owners reminded Brookdale that its tenancy would terminate as of January 31, 
2020 and Brookdale would be required to surrender vacant premises as of that date.  That is no 
more than one would expect of any landlord whose tenant is voluntarily giving up the lease.  
It also gave Brookdale four and a half months to make its own arrangements for either lining up 
a successor tenant or arranging to close the facility.  (More like nine months if you go back to 
Brookdale’s original notice of termination.) 
 
Brookdale claims that not only does the Lease not require it to return vacant premises at the end 
of the Lease, but that Brookdale has no legal right to evict tenants until after the DSS approves 
a closure plan and Brookdale gives the residents 60 days’ notice.  While Brookdale submitted a 
closure plan, the DSS ultimately did not approve it, so Brookdale argues that it is legally 
prohibited from doing what the Lease requires.  If so, however, that is the result of Brookdale’s 
own dallying and the insufficiency of its own closure plan.  Brookdale cites to nothing in DSS 
regulations that empowers Brookdale to continue to occupy someone else’s land without a 
lease.  Nor does Brookdale have standing to assert its own violation of DSS requirements as a 
reason for being also allowed to violate the property owners’ rights. 
 
On December 17, 2019, Brookdale filed its Complaint in this action, alleging seven causes of 
action and primarily seeking damages.  It filed an application for a Temporary Restraining Order 
and Order to Show Cause re Preliminary Injunction on December 18, 2019.   
 
Judge Weil denied the request for a TRO and set this hearing on the OSC re Preliminary 
Injunction. 
 
On January 9, 2020, plaintiffs filed their First Amended Complaint. 
 
Summary of Opposition Arguments 
 
The property owners argue the request for an injunction here should be denied because:  
(1) Brookdale has no likelihood of prevailing on the merits – it has the responsibility for closing 
its own business; (2) the balance of the harms tips in defendants’ favor, especially considering 
who bears responsibility for creating those harms; (3) the injunction sought would constitute an 
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impermissible prior restraint on speech or on defendant’s right to petition the courts to obtain 
possession of its property; and (4) the injunction plaintiffs request is impermissibly vague 
and overbroad. 
 
These arguments have merit. 
 
Analysis 
 
A preliminary injunction may be granted where an act during litigation would produce great or 
irreparable injury, pecuniary relief would not afford adequate relief, or it would be extremely 
difficult to ascertain the amount of compensation that would afford adequate relief.  (Code of 
Civil Procedure § 526 (a)(2),(4),(5).) 

 
The Court must evaluate two interrelated factors when deciding whether to issue a preliminary 
injunction.  “The first is the likelihood that the plaintiff will prevail on the merits at trial.”  (Cohen 
v. Board of Supervisors (1985) 40 Cal.3d 277, 286.)  “The second is the interim harm that the 
plaintiff is likely to sustain if the injunction [is] denied as compared to the harm that the 
defendant is likely to suffer if the preliminary injunction [is] issued.”  (Cohen, supra.)  Regarding 
the first factor, the plaintiff must establish a “reasonable probability of success on the merits.”   
(Jessen v. Keystone Sav. & Loan Ass'n (1983) 142 Cal.App.3d 454, 459.) 
 
“The trial court's determination must be guided by a ‘mix’ of the potential-merit and interim-harm 
factors; the greater the plaintiff's showing on one, the less must be shown on the other to 
support an injunction.”  (Butt v. State of California (1992) 4 Cal.4th 668, 677-678.)  

 
The plaintiff has the burden to prove all elements necessary to support issuance of a preliminary 
injunction.  (O'Connell v. Superior Court (2006) 141 Cal.App.4th 1452, 1481.) 
 
Reasonable probability of success on the merits 
 
At the outset, the court notes that Brookdale’s claims depend heavily on the Court’s acceptance 
of the proposition that the parties understood there was an unstated term in the contract:  Upon 
expiration of the lease of any operator of the facility, the landlord, not the tenant, had the 
obligation to find another operator and continue operating the premises as a senior community 
or bear the costs of changing to an alternate use.  (See Kaestner Decl., ¶ 19.)  But there is a 
basic problem of proof in Brookdale’s fundamental assumption.  Brookdale bases its motion 
solely on the declaration of Todd Kaestner, and the court sustains defendants’ objection 
numbers 1, 2, 3, 4, 5, 6, 7, 8, 10, 11, 14, 20, 24 (last three lines), 25, 26, 27, 31, 33, 34, 35, 37, 
38, 39, 42 to Mr. Kaestner’s declaration.   
 
Brookdale has not submitted any evidence that Brookdale was involved in the negotiations over 
the Lease or the Lease Amendment, or that Mr. Kaestner is competent to offer testimony on the 
terms to which the signatories to those two documents mutually assented in 1989 and 2010.  
Brookdale claims, based on the Kaestner Declaration that the Lease contains a hidden term 
binding the property owner to lease the premises to the operator of a senior living facility, and 
find successive operators, in perpetuity.  The claim lacks plausibility, and finds no support at all 
in the actual Lease documents. 
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Brookdale’s own Residency Agreement with their tenants shows it knew closure was always a 
possibility.  The Residency Agreement states, “We may terminate this Agreement, upon thirty 
(30) days written notice for ... 5.  Change of use of the Community.”  (Ex. C to Arnold Decl., 
Residency Agreement, p. 8, ¶ IV.C.5.)  It also states, “We may terminate this Agreement upon 
sixty (60) days prior written notice ... if ... 1.  The Community’s license is forfeited because of a 
sale or transfer of the Community or its property ... or abandonment of the Community ... or 2.  
Change of use of the Community.”  (Id., at p. 9, ¶ IV.F.)  In these provisions, “We” is defined as 
“Summerville at Cobbco, Inc. & Emeritus Corporation d/b/a Brookdale San Pablo and the 
“Community” as 13956 San Pablo Avenue.”  (Id., at p. 1.)  It is not defined as the Landlord. 
 
While Emeritus may have promised Brookdale something beyond what is in the Lease, there is 
no admissible evidence that the property owners ever did.  Brookdale’s after-the-fact claimed 
understanding is irrelevant. 
 
Brookdale’s only remaining recourse is to argue that the Lease and Lease Amendments 
themselves impliedly contain the missing terms.  But Brookdale admits there is no express 
provision addressing “the rights and responsibilities of the parties if BSP were to be shut down.”  
(Opening Brief at 4:9.)   
 
In support of its argument, Brookdale first cites the provision promising them the right to quiet 
enjoyment during the tenancy, Art. III, section 3.  However, the property owner’s October 16, 
2019 letter reminding Brookdale of its obligations at the end of the tenancy, does nothing to 
disturb plaintiffs’ quiet enjoyment during the tenancy.  Brookdale cites no authority suggesting 
that a right of quiet enjoyment during the term of a lease can be converted into a right to 
continue to occupy the premises after the expiration of the lease.  It also cites no authority that a 
letter from one contracting party to the other accurately stating the other’s obligations upon 
termination of the contract can constitute a breach of the covenant of quiet enjoyment. 
 
Next, Brookdale argues that the Lease provision that states the lessee may use the Property for 
“any lawful business or enterprise, related to the housing and feeding of senior citizens” (Arnold 
Decl., ¶ 3 and attached Ex. A, Art. V, Sec. 1) somehow proves that the property owners had to 
continue using their own property for this purpose after the Lease ended.  However, this 
restriction on use is obviously applicable to the tenant’s use of the Property, not to the owners’ 
use of their own Property.  There is nothing in the Lease even hinting that the landlords 
somehow were obligated to continue to operate a senior care facility – something they had 
never done – after Brookdale abandoned the facility. 
 
Finally, Brookdale cites a provision stating that any “changes, alterations, improvements, or 
additions, structural or otherwise, to or of the demised premises ... which may be made 
necessary ... by ... any law, rule, regulation, or order promulgated by competent governmental 
authority shall be made ... at the sole cost and expense of Lessor, except as may be caused by 
Lessee’s use of the ... premises.”   (Art. V, Section 2.)  Here, however, Brookdale misdescribes 
this provision, arguing as though it speaks of changes or alterations in the use of the premises 
rather than alterations of the premises themselves.  (See Reply Brief at 5:18-19.)  This provision 
must be evaluated as of the time the Lease was made in 1989 following construction of the 
facility in 1986, and in context.   
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The provision is actually the second part of a sentence.  The first part of that sentence states 
that the Lessee agrees to pay the cost of conducting its business “in a lawful manner and in 
compliance with all governmental laws ...” and bear the cost of doing so, but that “this provision 
shall apply only to the manner in which Lessee conducts its business.”  (Emphasis added.) The 
sentence then goes on to state the provision quoted above, which places the costs of alterations 
to the premises, rather than the business, on the landlord.   
 
Viewed as of the time of its making, Article V, section 2 in its entirety means that the property 
owners had to pay the costs legally required to make the facility into a senior community and the 
first lessee had to pay the costs legally required to convert it in part to assisted living.  (See Art. 
V, Sec. 1.)  It also means that the tenant, not the landlord, has to pay the costs legally required 
to close the business in compliance with laws that require DSS approval of a closure plan and 
60 days’ notice to residents to vacate.  Brookdale is responsible for the business, defendants 
only for the Property. 
 
Returning the Property vacant of residents at the end of the Lease does not require an alteration 
of the Property.  It only requires an alteration, of Brookdale’s business – to move or close it.   
 
Brookdale’s unstated terms are not implicit from the express provisions of the Lease. 
 
Indeed, looking beyond the Lease’s terms to a supposed understanding in the industry, 
Brookdale does not try to explain why it would be the property owners (who have never 
operated in this industry) rather than Brookdale (which does operate in this industry) who would 
be best situated to find and recruit a buyer successor operator for the senior residence.  It is in 
the landlord’s own interest to assist in that process, and it could be expected to cooperate; but 
surely it would be industry practice to put the task in the hands of the party best qualified for it. 
 
Further, Brookdale’s theory that this was all the property owners’ responsibility does not explain 
what it says is supposed to happen if (as was true here) the property owners do try to find a 
successor tenant but cannot recruit one.  What then?  Is it Brookdale’s theory that if no buyer 
can be found, it remains the property owners’ responsibility to step up and become operators of 
a senior residential facility?  Or – as DSS regulations require – was it the existing operator’s 
responsibility either to keep operating the facility or to design and execute a proper plan for 
closing it? 
 
Balance of Hardships 
 
It may be argued that the balance of hardships favors Brookdale rather than defendants, but not 
to the degree that Brookdale claims – and, more importantly, not for the reasons Brookdale 
claims.  Bluntly, the “hardships” of which Brookdale complains are all of Brookdale’s own 
making – including the hardships to Brookdale’s resident customers.  They result from 
(1) Brookdale’s own decision in the spring of 2019 to stop operating the facility as unprofitable, 
(2) Brookdale’s own failure to make any arrangements for finding someone else to buy and 
operate the facility, and (3) Brookdale’s own failure to make sufficient arrangements for closing 
the facility, including obtaining the legally required DSS approval. 
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Because defendants have no legal (or moral) responsibility for these hardships, the party on 
whom they weigh more heavily cannot support granting the injunction requested here.  While 
“[t]he trial court's determination must be guided by a ‘mix’ of the potential-merit and interim-harm 
factors; [and] the greater the plaintiff's showing on one, the less must be shown on the other to 
support an injunction (Butt v. State of California (1992) 4 Cal.4th 668, 677-78), when one of the 
two factors is zero, the product is also zero. 
 
Brookdale argues it is suffering hardship because the requirement that it return vacant premises 
means it is losing staff and residents.  But whose fault is that?  Brookdale itself gave notice that 
it did not intend to renew the lease.  Therefore, Brookdale knew it was not going to continue to 
do business at this location.  Brookdale was going to lose staff and residents regardless of what 
defendants did.  The residents and staff would either sign on with a successor operator (if 
Brookdale found one), or else they would leave, the same as happens when any owner 
voluntarily discontinues its business. 
 
Brookdale argues it is suffering damage to its business reputation.  But, again, whose fault is 
that?  That is happening primarily due to Brookdale’s own decision to cease its business 
operations at the Property, and its own mishandling of the closure, rather than due to any 
wrongful conduct committed by defendants. 
 
Brookdale appears to argue it was damaged by the inconstancy of defendants’ position.  At first, 
in June 2019, defendants did try to find another operator.  Then in October they discontinued 
their efforts.  But because defendants were not contractually required to make these efforts in 
the first place, termination of the efforts generates little sympathy for Brookdale’s position.  
No later than June 2019, Brookdale knew it was going to discontinue operations at the Property.  
It had six months at that point to find another operator or obtain an approved closure plan from 
DSS.  The only harm defendants’ conduct really caused – conduct that has not been shown to 
be wrongful – was a loss of three months out of defendants’ six-months of preparation time, 
when the combined requirements of obtaining DSS approval and giving residents 60 days to 
move might take more than the remaining three months.  For all we know, however, Brookdale 
might have had insufficient time to obtain DSS approval and evict the residents even if it had 
taken the full six months to prepare.  If Brookdale needed to make its abandonment decision 
earlier to give itself enough time to arrange a successor or a closure, that is Brookdale’s 
problem – not the property owners’. 
 
Clearly, given the way the facts played out, Brookdale is subject to harm now.  It is not legally 
permitted to do what the Lease requires:  remove the tenants by January 31, 2020.  It may face 
civil or administrative liability for doing this, or may escape it based on conflicting legal 
obligations.  The Court cannot predict that.  But that harm counts for little when defendants 
played so little part in causing it and did not cause it through wrongful conduct.  Once again, 
if Brookdale finds itself caught in a calendar bind between the end of its lease (which it fully 
knew about) and the requirements of DSS approval (which it also fully knew about), whose fault 
is that? 
 
On the other side of the ledger is possible harm to the property owners through loss of a 
contemplated buyer of the property.  However, they have not identified any particular prospect 
for a buyer, nor presented any little evidence of whether a delay will result in any such loss. 
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The Court does not agree with Brookdale’s argument that defendants will suffer no harm from 
an injunction because defendants are not permitted to evict anyone until DSS approves a 
closure plan and 60 days have passed.  It is true that Brookdale has that problem; but the Court 
cannot see how the property owners have that problem.  Brookdale points to nothing 
establishing that these requirements are binding on defendants.  Brookdale is the party with a 
DSS license, subject to DSS regulatory oversight.  Brookdale is the party closing a facility 
subject to DSS jurisdiction.  Defendants are just the landlord, and they are merely retaking 
possession or property from a business tenant at the end of a lease. 
 
While it seems that on the current record Brookdale will be more harmed if an injunction is 
denied than defendants will be if one is granted, the Court will not grant an injunction based on 
relative harm alone in absence of some substantial likelihood of prevailing on the merits – 
especially where Brookdale itself is to blame for the hardships it points to. 
 
Other factors 
 
Defendants argues that an injunction that forbids a citizen from speaking in advance of the time 
the communication is to occur is a “prior restraint”.  A prior restraint is the most serious and the 
least tolerable infringement on First Amendment rights.  Prior restraints are highly disfavored 
and presumptively violate the First Amendment.  (Evans v. Evans (2008)162 Cal.App.4th 1157, 
1167.)  The Reply Brief does not address this argument. 
 
Further, “[e]ven if an injunction does not impermissibly constitute a prior restraint, the injunction 
must be sufficiently precise to provide ‘a person of ordinary intelligence fair notice that his 
contemplated conduct is forbidden.’”  (Evans, supra.) 
 
Here, Brookdale seeks to enjoin defendants from  
 

(a) . . . demanding, requesting or otherwise seeking to compel 
[Summerville or Brookdale] to pursue the removal and relocation of 
the senior residents at [BSP] and/or the closure of the [BSP] senior 
community; and (b) ... demanding. seeking or otherwise pursuing 
the removal and relocation of the senior residents of [BSP] and/or 
closure of the [BSP] community until after [January 31, 2020] and . . 
. the [DSS] has approved a closure plan ...  (Proposed Order 
Granting Plaintiffs’ Ex Parte Application, filed 12/18/19.)   
 

A court order that defendants not demand orally or in writing that Brookdale comply with the 
lease is an impermissible prior restraint.  To the extent that “seeking to compel” removal and 
relocation includes sending demand letters, it is likewise an impermissible prior restraint.  To the 
extent it includes fling an unlawful detainer or other legal action, it is not something that the court 
is willing to enjoin in advance. 
 
The court agrees that the requested injunction is likely an invalid prior restraint and 
unenforceable. 
 



CONTRA COSTA SUPERIOR COURT 
MARTINEZ, CALIFORNIA 

DEPARTMENT:   12 
HEARING DATE:   01/24/20 

 
 

- 30 - 

  

19.  TIME:  9:00   CASE#: MSN19-0169 
CASE NAME: RICHMOND POLICE VS. CITY OF RICHMOND 
HEARING ON MOTION FOR JUDGMENT ON THE PLEADINGS 
FILED BY ALLWYN BROWN, CITY OF RICHMOND 
* TENTATIVE RULING: * 
 
The City of Richmond and its chief of police, Allwyn Brown, as respondents to the cross-

complaint in intervention filed by the Media Intervenors, move for judgment on the pleadings 

against that cross-complaint.  The motion rests on hypertechnical procedural grounds not going 

in any way to the substantive merits of the Media Intervenors’ claims.  The motion is denied. 

“Media Intervenors” is a shorthand reference to intervenors First Amendment Coalition, 

California Newspapers Partnership (d/b/a Bay Area News Group), KQED Inc., Investigative 

Studios, Inc., and The Center for Investigative Reporting.  The City’s MJOP focuses entirely on 

a narrow procedural argument about how the Media Intervenors come to be asserting their 

present claims under this docket number, rather than having to file a separate action to pursue 

their claims.  The Court can’t see that it makes the tiniest bit of practical difference.  That’s why 

it’s denying the motion. 

Factual and Procedural Background 

The history of this litigation is described in part in a lengthy Decision Denying Preliminary 

Injunction issued by the Court on February 8, 2019.  In summary, in 2018 the California 

legislature passed SB 1421 which amended Penal Code §§ 832.7 and 832.8.  The amended 

statutes became effective January 1, 2019.  Amended Penal Code § 832.7 provides access to 

certain records of police misconduct through a California Public Records Act (“CPRA”) request 

without having to file a Pitchess motion.  

On January 24, 2019, the Richmond Police Officers Association (RPOA) filed its Petition 

initiating this action.  The Petition sought, among other relief, an injunction prohibiting 

Respondents Richmond and Brown from disclosing pre-2019 records of police personnel, 

arguing that the newly enacted statutes did not apply retroactively to records created (or, as 

they contended, events occurring) prior to 2019.  That issue was litigated on its merits, basically 

between RPOA and other police unions on one side, and the Media Intervenors (and a second 

set of intervenors, the ACLU and Richard Perez) on the other side.  This Court issued a ruling 

rejecting the unions’ claims.  The Court of Appeal subsequently agreed with this Court’s ruling in 

a published decision, and the unions agreed to abandon what was left of their appeal.  They 

subsequently stipulated to partial summary judgment as to that portion of the case.  As a result, 

the initial petition filed by RPOA (and other unions in parallel actions) has been entirely disposed 

of, and there is nothing left of it. 

What’s Left of the Media Intervenors’ Case 

The Media Intervenors thus won the first part of this case.  Their cross-complaint in intervention, 

however, raised additional issues as to whether the City has or has not adequately responded to 

the particular document requests that the Media Intervenors had made under SB 1421.  Those 
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claims of inadequate compliance are what the Media Intervenors now seek to litigate and 

adjudicate in this action. 

The City’s MJOP 

The City’s motion does not say anything about the substance of the Media Intervenors’ claims of 

noncompliance.  It rests wholly on a procedural technicality.  In a nutshell, the City contends that 

the Media Intervenors either weren’t, or shouldn’t have been, given leave to intervene in the 

RPOA action to plead and litigate their noncompliance claims.  The City contends that the Media 

Intervenors represented that they were not expanding the scope of issues presented in the 

RPOA case.  Their present noncompliance assertions, the City argues, represent precisely such 

a substantive expansion of the scope of issues, and should not be permitted for that reason. 

For the record, the Court disagrees with the City’s technical contentions along these lines.  It 

declines to discuss them in detail, however, because they just don’t make any difference.  Even 

if the City were right that the Media Intervenors can’t raise their noncompliance assertions 

through the vehicle of a cross-complaint in intervention in the RPOA action, it would certainly not 

follow that the Media Intervenors can’t raise their noncompliance assertions at all.  All it would 

mean, if it meant anything, would be that the Media Intervenors, having beaten RPOA’s 

retroactivity claim, would then have had to file a new lawsuit under a new docket number to 

assert their noncompliance claims. 

SO WHAT???  Now that the original RPOA part of the case is completely disposed of, the 

practical substance of the present case is absolutely identical, in all but hypertechnical labeling, 

to that hypothetical new lawsuit that the City says the Media Intervenors should have been 

required to file.  The only possible differences would be the actual docket number; whether the 

Media Intervenors were styled as petitioners/plaintiffs rather than as cross-complainant 

intervenors; and (possibly) which Department of this Court the case was assigned to, though 

probably not. 

If anyone would have had reason to complain that the Media Intervenors were injecting new 

issues into the RPOA action, it would have been RPOA, objecting to having its own issues 

muddied up by insertion of new compliance issues.  But neither RPOA nor its retroactivity 

complaint is still involved in this case, and there is nothing for the Media Intervenors to 

muddy up. 

And as for the City, it was going to have to defend itself one way or the other against the Media 

Intervenors’ contentions of noncompliance.  The Court cannot see how the City is prejudiced 

even slightly by having to do so under the present docket number rather than some new docket 

number. 

In short, even if the City were right about its procedural hypertechnicalities of intervention – it 

isn’t, but even if it were – the Court can simply see no earthly reason why it should dismiss this 

case and require the Media Intervenors to file a substitute new lawsuit, instead of simply 

proceeding as the functional plaintiffs under this docket number. 
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20.  TIME:  9:00   CASE#: MSN19-2222 
CASE NAME: IN RE M. ALLEN SR. 
HEARING ON PETITION FOR APPROVAL OF TRANSFER OF PAYMENT RIGHTS 
FILED BY PETITIONER 
* TENTATIVE RULING: * 
 
The proposed transfer is approved. 

  

21.  TIME:  9:00   CASE#: MSN19-2349 
CASE NAME: RE M. PETER 
HEARING ON PETITION FOR APPROVAL OF TRANSFER OF STRUCTURED 
SETTLEMENT  /  FILED BY HNDRXX LENDERS 
* TENTATIVE RULING: * 
 
The proposed transfer is approved. 
 

 

 
ADD-ON 

 

22.  TIME:  9:00   CASE#: MSC19-00012 
CASE NAME: REGALADO VS. MAKEEF TRUCKING 
HEARING ON MOTION TO COMPEL RESPONSES TO WRITTEN DISCOVERY 
FILED BY MAKEEF TRUCKING, INC. 
* TENTATIVE RULING: * 
 
Defendant’s motion to compel discovery responses is granted.  Plaintiff Amaya must serve 

verified responses to defendant’s first set of form interrogatories, first set of special 

interrogatories, and first set of document requests (all served on or about September 12, 2019), 

without objections and with verifications, within 30 days following service of the Order After 

Hearing hereon.  Plaintiff must also produce all such documents within 35 days following service 

of the Order After Hearing hereon. 

Sanctions are awarded in the amount of $505, payable by plaintiff Amaya to counsel for 

defendant within 30 days following service of the Order After Hearing hereon. 

 

 

 


